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statute and judicial decision, both in England and the United States. Common- 
wealth v. Walsh (1905) 14 Pa. Dist. 644; The Custody of Infants (1918) 52 
Irish Law Times, 295. What was formerly the father's paramount right is now 
sometimes considered as only a prima facie right, yielding to the mother if best 
for the child. Jensen v. Jensen (1919) 168 Wis. 502, 170 N. W. 735. The trend 
of the latest decisions is to attach equal weight to the claims of each parent. The 
child will be confided, at the discretion of the court, to the custody of the parent 
considered the more suitable. In re Pinnell (1921, Calif.) 198 Pac. 215; Turner v. 
Turner (1920) 150 Ga. 191, 103 S. E. 413. But the mother of an illegitimate child 
has a claim to its custody superior to that of the putative father or any other 
person. Garrett v. Mahaley (1917) 199 Ala. 606, 75 So. 10. As between parents 
and strangers, some courts place the welfare of the child entirely above any senti- 
mental family considerations. Thompson v. Arnold (1921, Mo.) 230 S. W. 322. 
But all are rightly reluctant to deprive parents of their children. Jendell v. 
Dupree (1921, Kan.) 195 Pac. 861. Such assumption of judicial control over 
family life is indeed paternalistic. Some objection to such a tendency is evidenced 
by declarations that no court should thwart or disregard the parental right of 
custody, even though it conduces to the best interests of the child. Ex parte 
Kirchner (1920, N. J.) in Atl. 737. The courts have not yet reached the point 
where they feel themselves in loco parentis. In re Mead (1920, Wash.) 194 
Pac. 807. 

Patents— Generic Invention— Doctrine of Equivalents. — The complainant, 
patentee of the first mechanical candy-pulling device, sought to enjoin the defend- 
ant from manufacturing a new candy-pulling machine embodying the same general 
"in-and-out" movement patented in the original invention. The defences were that 
the new machine operated through an improved arrangement of the moving parts 
with the elimination of a certain "candy trough" alleged to be essential in the 
original, and that the complainant's device had not been a success. Held, that the 
patent of the complainant was a primary or generic one and was infringed by the 
subsequent device of the defendant employing the same general principle. Hildreth 
v. Mastoras (1921) 42 Sup. Ct. 20. 

Whether the substitution of different but equivalent parts or arrangement in a 
patented device infringes the patent rights depends upon the nature of the inven- 
tion patented. McCormick v. Aultman (1895, C. C. A. 6th) 69 Fed. 371; Macom- 
ber, The Fixed Law of Patents (2d ed. 1913) par. 373-380. Where the device is 
a pioneer in its field, the range of equivalent substitutes which are considered 
infringements will be proportionately broad. Macomber, op. cit. par. 375; Reece 
Machine Co. v. Globe Machine Co. (1894, C. C. A. 1st) 61 Fed. 958. Although 
the definition of an "equivalent" can be determined only from the particular facts, 
it is now well settled that a device may be such though it performs more functions 
than the device it replaces or performs them better. Powell v. Leicester Mills Co. 
(1901, C. C. A. 3d) 108 Fed. 386; 22 Cyc. 456. But the equivalent must be 
distinguished from a new invention and must have been known to "ordinarily skill- 
ful" mechanics at the date of patent. Magic Light Co. v. Economy Gas Lamp Co. 
(1899, C. C. A. 7th) 97 Fed. 87; Read & Sons v. Schultze-Berge (1896, C. C. S. 
D. N. Y.) 78 Fed. 493- The general rule, as applicable to the instant case, is 
that a transposition of parts or motion will not obviate infringement of a generic 
patent when substantially the same result is obtained. Macomber, op. cit. par. 457 ; 
International Co. v. Bundy Recording Co. (1908, C. C. A. 2d) 159 Fed. 464; 
Letson v. Alaska Packers Assoc. (1904, C. C. A. 9th) 130 Fed. 129. The defence 
that the original invention was never a success and consequently not entitled to a 
broad range of equivalents was correctly overruled. The patented device need not 
be commercially successful or perfect in its operation. It is enough if it actually 
works and performs the new function. People's Telephone Co. v. Am. Bell Tele- 
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phone Co. (1887) 126 U. S. 535, 8 Sup. Ct. 778; Mergenthaler Linotype Co. v. 
Press Publishing Co. (1893, C. C. S. D. N. Y.) 57 Fed. 502. 

Practice — Federal Conformity Act — Sale on Federal Execution. — The 
Conformity Act provides that the practice in federal courts in civil causes, other 
than in equity and admiralty, "shall conform, as near as may be," to the practice 
of the state in which the federal court is sitting; and that a party recovering a 
judgment in common-law causes in the federal courts "shall be entitled to similar 
remedies upon the same" to those given in the state courts. Act of June 1, 1872 
(17 Stat, at L. 197) ch. 255, sees. 5, 6. On an execution issued by a federal 
circuit court personal property was sold by the marshal at the United States court 
house. The state statutes required such sales to be made at the county court house. 
Held, that the sale was valid. Yazoo & Miss. Valley Ry. v. City of Clarksdale 
(1921) 42 Sup. Ct. 27. 

The Conformity Act does not permit state statutes or decisions to limit or 
enlarge the jurisdiction of the federal courts. Mechanical Appliance Co. v. 
Castleman (1910) 215 U. S. 437, 30 Sup. Ct. 125; Southern Photo Co. v. Eastman 
Kodak Co. (1915, N. D. Ga.) 224 Fed. 523. Nor will the state practice be followed 
when Congress has legislated in regard to any matter of practice, or when the state 
practice is inadequate to enforce the substantive law of a given federal statute. 
Southern Pacific Co. v. Denton (1892) 146 U. S. 202, 13 Sup. Ct. 44; Berry v. 
Mobile Ry. (191 5. W. D. Ky.) 228 Fed. 395; Hills & Co. v. Hoover (1911) 220 
U. S. 329, 31 Sup. Ct. 402; Buckeye Powder Co. v. Dupont Powder Co. (1912, 
D. D. N. J.) 196 Fed. 514. Thus, had the sale in the instant case been under a 
decree of court requiring confirmation for its validity, it would have been covered 
by federal statutes. Act of March 3, 1893 (27 Stat, at L. 751) ch. 225; Cumber- 
land Lumber Co. v. Tunis Lumber Co. (1909, C. G. A. 4th) 171 Fed. 352. In 
cases not covered by federal legislation the Conformity Act was intended to create 
uniformity between the federal and state practice ; but the policy, as the qualifying 
words indicate, was to leave a certain amount of discretion to the federal courts. 
Mexican Cent. Ry. v. Pinkney (1893) 149 U. S. 194, 13 Sup. Ct. 859; Shepard v. 
Adams (1898) 168 U. S. 618, 18 Sup. Ct. 214; Elk Garden Co. v. Thayer Co. 
(1913, W. D. Va.) 206 Fed. 212. The Court in the instant case, by way of dictum, 
says that, in cases involving realty, the state practice must be literally followed. 
This distinction was also made in discussing other cases. Smith v. Cockrill (1867, 
U. S.) 6 Wall. 756; Bornemann v. Norris (1891, C. C. N. D. Fla.) 47 Fed. 438. 
While these cases are properly distinguished on other facts, it is believed that a 
distinction should not be made between realty and personalty except, perhaps, in 
determining whether the officers of the federal courts have exercised a proper 
discretion. But, after the sale is consummated, the purchaser's title should not 
be upset even where there has been abuse of discretion. Cf. Faulds v. Tilton 
(191 1, C. C. A. 7th) 192 Fed. 297. 

Statute of Frauds— Recovery Allowed on Quantum Meruit Where 
Brokerage Contract Was Void.— The plaintiff, a licensed real estate broker, sued 
on quantum meruit to recover the reasonable value of services performed in con- 
nection with the exchange of the defendant's land. An oral contract authorizing an 
agent to sell real estate was void by statute. Wis. Laws, 1917, ch. 221, sec. 2305m. 
Held, (three judges dissenting) that the plaintiff could recover. Seifert v Dirk 
(1921, Wis.) 184 N. W. 698. 

The provisions in the American statutes of frauds concerning the appointment 
of agents to deal with real estate are not uniform. In some states, the statute 
provides that the agent's authority must be in writing. Calif. Civ. Code, 1899 sec 
1624; Piatt v. Butcher (1896) 112 Calif. 634, 44 Pac. 1060. In others 'oral 



